DOCKET NO. SE 86-141-R

The order in this case, No. 2811695, issued September 22,
1986, reads as follows:

Methane in excess of 1.5 per centum was detected
not less than 12 inches from the roof face and ribs
in the face of the No. 4 entry in the 005 section,
A G 70 methane detector with a probe was used;
however a bottle sample could not be taken due to
the face being cut beyond the last row of roof
bolts and the area was not supported with roof
bolts.

The agreed stipulations of fact are as follows:

In the face area in the No, 4 entry, inby the last
open crosscut, 3 measurements of methane were taken.
Those 3 measurements in the face area were 1.7%
methane, 1.8% methane and 2.0% methane, and that
the miners had not been withdrawn from this
area. , . . the readings were taken with a
hand-held methanometer; they were not bottle
samples."  (Tr. 71) .

It was subsequently also stipulated that "the air was
tested in a working place."

Section 3(j) of the Act defines "imminent danger" as
"the existence of any condition or practice in a coal or
other mine which could reasonably be expected to cause death
or serious physical harm before such condition or practice
can be abated."  The Secretary argues in his post-hearing
brief that the presence of 1.5 volume per centum or more of
methane in the air at any working place constitutes such an
"imminent danger" per se.  According to the Secretary an
"imminent danger" is thereby established and warrants the
issuance of a section 107(a) withdrawal order under the
authority of section 303(h)(2) of the

} Under section 303(h)(2) of the Act when the air at any
working place contains 1.5 volume per centum or more of
methane "all persons, except those referred to in section
!04{d) of [the] Act, shall be withdrawn from the area of the
mine endangered thereby to a safe area, and all electric
power shall be cut off from the endangered area of the mine,
until the air in such working place shall contain less than
1.0 volume per centum of methane."

539uance of a citation under section 104 or the
